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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  ParU  675  and  676 

Comprehensive  Employment  and 
Training  Act;  Regulations  Concerning 
Complaints,  Investigations  and 
Sanctions;  Proposed  Rulemaking 

agency:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Proposed  rules. 

SUMMARY:  This  document  proposes 
revisions  to  the  rules  at  20  CFR  Part  676, 
Subpart  F.  concerning  complaints, 
investigations  and  sanctions  under  the 
Comprehensive  Employment  and 
Training  Act  (Pub.  L.  95-524).  The 
purpose  of  this  publication  is  to  request 
comment  on  these  proposed  rules. 

DATES:  Comments  on  the  proposed  rules 
are  due  on  or  before  March  30, 1981. 
ADDRESS:  Comments  should  be 
addressed  to  the  Assistant  Secretary  of 
Labor  for  Employment  and  Training, 

U.S.  Department  of  Labor,  601  D  Street 
NWm  Washington,  D.C.  20213.  Attention: 
Robert  Anderson,  Administrator,  OfHce 
of  Comprehensive  Employment 
Development. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Anderson,  Telephone  (202)  376- 
6254. 

SUPPLEMENTARY  INFORMATION:  On  May 

20, 1980,  final  regulations  at  20  CFR 
Parts  675-679  for  programs  under  the 
Comprehensive  Employment  and 
Training  Act  (CETA)  were  published  in 
the  Federal  Register  (45  FR  33646).  That 
publication  did  not  include  revisions  to 
the  regulations  at  20  CFR  Part  676, 
Subpart  F,  concerning  complaints, 
investigations,  and  sanctions  under 
CETA,  and  it  was  stated  therein  that  a 
separate  proposal  for  Subpart  F  would 
subsequently  be  published. 

This  document  constitutes  the 
separate  proposal  for  changes  in  the 
provisions  of  Subpart  F.  The  Department 
considers  these  proposed  changes 
necessary  for  the  proper  operation  of 
complaint,  investigation  and  hearing 
procedures  under  CETA.  In  addition  to 
proposed  substantive  changes,  this 
document  contains  editorial  changes 
and  corrections  of  typographical  errors. 

In  order  to  facilitate  review  and 
comment,  the  following  provides  a  brief 
summary  of  each  of  the  principal 
proposed  changes: 

Section  676.81(d)  is  added  to  indicate 
that  procedures  for  discrimination 
complaints  and  equal  opportunity 
compliance  reviews  are  set  forth  in 
§  676.86(g). 


Section  676.82(a)  is  revised  to  clarify 
that  either  the  Inspector  General,  the 
Solicitor,  the  Regional  Administrator  for 
ETA  or  the  Administrative  Law  Judge 
presiding  over  a  hearing  may  disclose 
an  informant's  identity  where  such 
disclosure  is  warranted. 

Section  676.83(a)(1)  is  revised  to 
clarify  that  the  recipient's  complaint 
procedure  shall  include  complaints 
arising  in  connection  with  CETA 
programs  operated  by  the  recipient  itself 
as  well  as  by  subrecipients. 

Section  676.83(a)(4)  is  revised  to 
clarify  that  the  one-year  limitation  on 
the  filing  of  a  complaint  applies  to 
complaints  filed  pursuant  to  S  676.83. 

In  the  first  sentence  of  $  676.83(a)(5) 
the  word  "complaints"  is  substituted  for 
“issues",  and  audit  disallowance  is 
given  as  an  example  of  a  complaint 
between  a  recipient  and  its  subrecipient. 

Section  676.S3(a)(7)  is  amended  to 
clarify  that  a  participant  who  selects  the 
S  676.83  complaint  procedure  is  not 
precluded  from  filing  a  complaint  under 
§  676.84.  Section  676.83(a)(7)  is  also 
amended  to  clarify  that  a  participant 
who  files  a  section  676.84  complaint  is 
not  precluded  from  filing  a  complaint 
under  §  676.83,  unless  otherwise 
prohibited  by  state  or  local  law  or 
applicable  collective  bargaining 
agreement.  Similar  language  has  been 
added  as  a  new  S  676.84(a)(2). 

In  §  676.83(c)  the  phrase  “when 
requested"  is  deleted  from  the  first 
sentence  to  clarify  that  the  hearing 
follows  the  filing  of  the  complaint 
without  any  further  request  by  the 
complainant. 

Section  676.83(c)(5)  is  amended  to 
clarify  that  recipients  and  subrecipients 
shall  cooperate  in  making  available  any 
persons  under  their  control  or  employ  to 
testify  if  the  complainant  requests  that 
such  persons  testify. 

Section  676.83(c)(9)  is  added  to  specify 
that  the  hearing  procedure  shall  include 
a  verbatim  record  of  the  proceeding. 

In  the  second  sentence  of 
§  676.83(c)(10)  (as  renumbered)  the  word 
“statement"  is  substituted  for 
"synopsis.” 

Section  676.83(c)(ll)  (as  renumbered) 
is  amended  to  specify  that  the  recipient 
shall  provide  a  final  written  decision  by 
certibed  or  registered  mail,  return 
receipt  requested,  within  60  days  after 
the  complaint  is  Hied. 

In  the  heading  for  §  676.84  the 
redundant  phrase  "or  complaint”  is 
deleted. 

In  the  first  and  second  sentences  of 
§  676.84(a)  the  redundant  phrase  "or 
complaint”  is  deleted. 

Section  676.84(b)  is  revised  to  clarify 
that  the  requirements  therein  concern 
grievance  procedures. 


In  S  676.84(b)(2)  the  word  "grievance" 
is  substituted  for  "complaint”  for 
consistency  in  terminology.  ' 

In  S  676.84(b)(3)  the  phrase 
“disposition  of  the  complaint”  is 
changed  to  read  “disposition  of  the 
grievance"  and  the  phrase  “within  60 
days  of  the  filing  of  the  complaint"  is 
changed  to  read  “within  60  days  of 
filing"  for  consistency  in  terminology. 

Section  676.84(b)(4)  is  revised  to 
clarify  that  the  right  to  Hie  a  complaint 
with  the  Grant  Officer  is  limited  to 
complaints  alleging  CETA  violations. 

Section  676.84(b)(5)  is  added  to  clarify 
that  if  no  CETA  violations  are  alleged 
the  complainant  may,  upon  notincation 
of  the  disposition  of  the  complaint, 
pursue  other  non-CETA  remedies. 

In  5  676.85(a)  the  word  "grievance." 
which  appears  twice,  is  deleted  to 
clarify  that  exhaustion  of  recipient  level 
procedures  is  required  whether  the 
procedures  are  described  as  complaints, 
grievances  or  otherwise. 

In  the  third  sentence  of  S  676.86(a)(1) 
the  phrase  "in  non-criminal  matters”  is 
added  after  "The  final  determination 
process".  The  phrases  “non-criminal 
investigation”,  “or  lack  of  informal 
resolution,"  and  “contained  in  section 
106(i)  of  the  Act”  are  deleted.  These 
changes  are  not  substantive  and  are 
intended  to  simplify  the  language  of  the 
section. 

In  S  676.86(b)  the  heading  “Contents 
of  complaints”  is  changed  to  read 
"Complaints”. 

The  first  sentence  in  §  676.86(b)(1)  (as 
renumbered)  is  revised  to  clarify  that 
the  place  to  Hie  complaints  is  with  the 
Grant  Oilicer  or,  in  the  case  of 
complaints  alleging  discrimination  under 
section  132  of  the  Act,  with  the 
appropriate  Regional  Director,  Office  of 
Civil  Rights. 

Section  676.86(b)(l){v)  (as 
renumbered)  is  revised  to  elicit 
disclosure  to  the  Grant  Officer  of  related 
non-CETA  proceedings,  including  the 
title  or  caption  of  the  case. 

In  the  second  sentence  of 
§  676.86(b)(2)  (as  renumbered) 
pertaining  to  amendments  to  complaints, 
the  phrase  “or  omissions”  is  deleted  as 
redundant. 

Section  676.86(c)  is  amended  to 
require  the  Grant  Officer,  upon  receipt 
of  a  complaint,  to  issue  a  notice 
directing  the  recipient  or  subrecipient  to 
forward  a  copy  of  the  administrative 
nie,  including  the  hearing  transcript,  to 
the  Grant  Officer  within  15  days  of 
receipt  of  the  notice. 

Section  676.86(c)  is  amended  to  delete 
the  interim  time  requirements  for 
concluding  the  Grant  O^icer's 
investigation  conducted  pursuant  to 
§  676.88(a).  The  phrase  “within  00  days 
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after  the  filing  of  a  complaint,  or  such 
additional  time  not  to  exceed  30  days  as 
the  Grant  Officer  may  allow”  is  deleted 
to  allow  the  Grant  Officer  more 
flexibility.  The  final  determination  must 
still  be  made  within  120  days  after  the 
complaint  is  filed,  except  that  the  time 
may  be  extended  with  the  written 
consent  of  all  the  parties. 

Section  676.86(f)  is  added  to  clarify 
that  if  the  Grant  Officer  or  another 
employee  of  ETA  takes  an  action  under 
GET A.  or  fails  to  take  an  action  required 
under  GET  A.  any  adversely  affected 
party  may  Hie  a  complaint  with  the 
Grant  Officer,  or  with  the  Assistant 
Secretary  if  the  complaint  is  against 
ETA  generally.  The  complaint  shall  be 
investigated  and  a  final  determination 
Issued,  with  a  right  to  request  a  hearing. 
These  procedures  may  be  utilized  only 
insofar  as  the  other  procedures  set  forth 
in  Subpart  F  are  inapplicable. 

Section  676.86(g).  concerning 
discrimination  complaintq,  is  added. 

Pursuant  to  Order  6-80  signed  by  the 
Secretary  of  Labor  on  October  28. 1980 
(45  FR  74115,  November  7, 1980).  an 
Office  of  Givil  Rights  (OGR)  was 
established  in  the  Office  of  the 
Secretary  and  was  delegated  authority 
for  enforcing  Section  132  of  GETA  and 
other  nondiscrimination  requirements 
applicable  to  GETA  and  other  programs 
receiving  financial  assistance  from  DOL 
Specifically.  OGR  has  authority  to 
conduct  pre-  and  post-award 
compliance  reviews  and  complaint 
investigations  and  to  issue 
determinations  and  conduct 
negotiations  in  connection  therewith, 
including  application,  where  necessary, 
of  appropriate  remedies  and  sanctions 
(45  FR  74115,  T[6(3)). 

To  further  implement  this  authority 
with  respect  to  GETA  programs,  the  new 
S  676.86(g)  provides  that  GETA 
discrimination  complaints  at  the  federal 
level  will  be  investigated  by  the 
appropriate  Regional  Office  of  Givil 
Rights,  with  initial  and  flnal 
determinations  of  such  complaints,  and 
determinations  of  whether  GETA 
recipients  are  in  compliance  with  their 
equal  opportunity  obligations  to  be 
made  by  the  Regional  OGR  Director 
rather  than  by  the  Grant  Officer. 

Also,  since  the  present  29  GFR  Part  31 
predated  and  is  inconsistent  with  a 
number  of  provisions  in  the  1978  GETA 
reauthorization  [e.g.,  section  106),  as  a 
practical  matter  GETA  procedures  have 
been  used  increasingly  for  processing 
discrimination  complaints  at  the  federal 
level.  To  avoid  confusion  and  possible 
derogation  of  GETA  complainants' 
statutory  rights  [e.g..  with  respect  to  the 
availability  of  Administrative  Law  Judge 
hearings),  $  676.86(b)(9),  which  refers  to 


the  existing  29  GFR  Part  31  procedure,  is 
deleted  in  this  proposal.  New 
S§  676.81(d)  and  676.86(g)  are  added  to 
provide  for  use  of  GETA  procedures  for 
processing  discrimination  complaints 
and  conducting  EO  compliance  reviews 
on  an  interim  basis  until  comprehensive 
regulations  revising  29  GFR  Part  31  are 
published  as  a  final  rule. 

Also,  in  addition,  to  race,  color, 
religion,  sex,  national  origin,  age  and 
handicap,  citizenship  is  included  in  the 
proposed  S  676.81(g)(1)  as  a  prohibited 
basis  of  discrimination  in  the  case  of 
GETA  participants.  This  provision 
simply  tracks  section  132(e)  of  the  GETA 
statute.  Reference  to  discrimination  is 
on  the  basis  of  citizenship  was 
inadvertently  omitted  from  the  current 
Subpart  F  regulations. 

In  S  676.87(a)(2),  pertaining  to  the 
issuance  of  subpoenas,  the  adjective 
“investigational”  is  deleted,  and  the 
phrase  “by  the  assigned  Administrative 
Law  Judge”  is  added  at  the  end  of  the 
sentence  for  clarity. 

In  §  676.87(a)(3)  the  adjective 
“investigational”  is  deleted,  and  the 
language  at  the  end  of  the  second 
sentence,  which  specifies  that  the 
Administrative  Law  Judge  may  direct 
the  office  which  issued  a  subpoena  to 
establish  a  new  return  date,  is  deleted. 

Section  676.88(a)  is  revised  to  indicate 
that  the  Grant  Officer’s  initial 
determination  shall  be  made  upon  the 
conclusion  of  a  review  of  the  entire 
administrative  record  of  an  investigation 
pursuant  to  S  676.86. 

Section  676.88(a)(1)  is  revised  to 
indicate  that  the  determination  may 
conclude  that,  based  upon  the  entire 
record,  there  is  no  GETA  violation. 

Section  676.88(b)(1)  (as  renumbered) 
is  revised  to  clarify  that  the 
requirements  concerning  the  contents  of 
initial  determinations  are  applicable  in 
the  event  the  Grant  Officer  finds 
substantial  evidence  to  support  the 
allegation  of  a  violation.  In  addition,  the 
section  is  revised  to  clarify  that  the 
statement  of  the  basis  of  the  conclusion 
shall  include  factual  findings  and 
conclusions,  to  specify  the  manner  in 
which  interest  costs  will  be  assessed, 
and  to  indicate  that  recipients  and 
subrecipients  are  included  among  the 
interested  parties  who  should  be 
noticed  of  the  opportunity  for  informal 
resolution. 

Section  676.68(b)(2)  (as  renumbered) 
is  amended  to  specify  the  contents  of 
the  initial  determination  where  the 
Grant  Officer  makes  a  finding  of  no 
GEl'A  violation.  Such  initial 
determination  shall  include  notice  of  the 
opportunity  to  submit  additional 
information  within  10  days  of  receipt  of 
the  notice.  If  the  information  submitted 


indicates  there  is  substantial  evidence 
to  support  the  allegation,  the  Grant 
Officer  shall,  after  appropriate  review, 
issue  a  new  initial  determination. 

Section  676.88(e)  is  revised  to  clarify 
that  the  120  day  period  for  issuing  a 
nnal  determination  may  be  extended 
with  the  written  consent  of  all  parties,  to 
specify  that  the  120  day  period  shall  run 
from  the  Grant  Officer’s  issuance  of  an 
initial  audit  determination  in  audit 
proceedings,  and  to  specify  that  the 
Grant  Officer's  final  determination  shall 
list  any  modiHcations  to  the  findings 
and  conclusions  in  the  initial 
determination.  Language  is  added  to 
indicate  that  where  the  Grant  Officer 
determines  there  are  no  GETA 
violations  but  that  there  are  disputed 
questions  of  fact,  a  hearing  before  an 
Administrative  Law  Judge  shall  be 
offered  pursuant  to  S  676.88(f). 

Section  676.88(f)  is  amended  to 
provide  that  the  opportunity  to  request  a 
hearing  does  not  apply  to  a  Grant 
Officer’s  fmal  determination  dismissing 
the  complaint  where  the  Grant  Officer 
finds  that  no  GETA  violations  are  stated 
or  that  there  are  no  disputed  questions 
of  fact.  Language  is  also  added  to 
provide  that  complainants  may  request 
a  hearing  after  the  expiration  of  120 
days  following  the  filing  of  a  complaint 
upon  which  no  extensions  for  the 
issuance  of  a  final  determination  have 
been  mutually  agreed.  In  the  third 
sentence  of  9  676.88(f),  for  clarity,  the 
word  “issues”  is  substituted  for 
“provisions",  and  in  the  third  and  fourth 
sentences  the  word  “review"  is 
substituted  for  “hearing”.  In  addition, 
language  is  added  to  clarify  that  only 
alleged  GETA  violations  raised  during 
the  recipient  level  proceeding  or,  in  the 
case  of  alleged  violations  of  recipient 
level  procedures,  at  the  Grant  Officer 
level,  are  subject  to  review. 

Section  676.88(g)(1)  (as  renumbered)  is 
amended  to  require  the  Ghief 
Administrative  Law  Judge  to  notify  the 
appropriate  Regional  Solicitor’s  Office 
that  a  request  for  hearing  has  been  filed. 

Section  676.88(g)(2)  (as  renumbered)  is 
amended  to  specify  those  items  that 
must  be  included  in  the  administrative 
file,  to  require  the  Grant  Officer  to 
transmit  copies  of  the  administrative  Hie 
to  the  appropriate  Regional  Solicitor  and 
to  each  party,  and  to  specify  that  the 
notice  of  intent  to  participate  must  be 
filed  within  30  days  of  receipt  of  the 
Administrative  Law  Judge’s  notice  of  the 
request  for  hearing. 

Section  676.88(h)  is  amended  to 
indicate  that  the  recipient  (and 
subrecipient  if  applicable)  shall  be  a 
party  to  all  proceedings  involving  its 
grants.  Language  is  also  added  to  make 
clear  that  attorneys  employed  by  the 
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Solicitor's  Office  shall  be  served  with  all 
papers  and  may  appear  on  behalf  of  the 
Grant  Officer. 

In  §  676.88(1)  the  redundant  phrase. 
"Whenever  not  otherwise  eligible  for  a 
hearing.”  is  deleted. 

Section  676.89(a)  is  revised  to 
emphasize  that  the  Administrative  Law 
)udge  shall  be  guided  to  the  extent 
practicable  by  the  provisions  of  the 
Federal  Rules  of  Civil  Procedures 
governing  motions. 

Section  676.89(b)  is  amended  to 
indicate  that  papers  required  to  be 
served  on  a  party  shall  be  filed  with  the 
Office  of  Administrative  Law  )udges  and 
shall  contain  certain  proof  of  service  on 
the  parties  of  record. 

Section  676.88(c)(2)  is  amended  to 
indicate  that  hearings  may  not  be 
consolidated  where  consolidation  will 
result  in  undue  delay  or  prejudice  to  any 
party. 

In  the  first  sentence  of  S  676.89(e)  the 
words  "shall  apply”  are  substituted  for 
"may  be  made  applicable.” 

Section  676.89(n(l)(ii)  is  revised  to 
clarify  that  prehearing  procedures 
should  generally  be  limited  to  complex 
cases  and  that  one  of  the  purposes  of 
the  prehearing  conference  is  to  attempt 
to  stipulate  to  undisputed  facts  and  set 
forth  the  issues  to  be  decided. 

In  the  first  sentence  of  §  676.e9(f)(2)(ii) 
the  words  “may  issue”  are  substituted 
for  "shall  make.” 

Section  676.90(a)  is  amended  to 
indicate  that  in  fixing  the  time  and  place 
of  hearings,  due  regard  shall  be  given  to 
the  convenience  of  counsel  for  the 
parties,  if  any. 

Section  676.90(b)  relating  to  burden  of 
proof  is  replaced  by  a  section  which  sets 
forth  the  standard  of  review  applicable 
to  hearings  arising  from  the  CETA 
complaint  system. 

Section  676.90(c)  is  amended  to 
indicate  that  the  administrative  file 
submitted  by  the  Grant  Officer  shall  be 
part  of  the  record  before  the 
Administrative  Law  Judge,  subject  to 
objection  by  any  party.  Language  is  also 
added  to  clarify  that  a  transcript  of  the 
hearings  shall  be  made  available  to  the 
parties. 

Section  676.90(d)  allowing  conforming 
amendments  at  the  hearing  has  been 
deleted  since  U  was  inconsistent  with 
the  requirements  in  these  regulations  fur 
exhaustion  of  recipient  and  Grant 
Officer  level  procedures. 

Sections  676.90  (e)  and  (f)  are 
renumbered  (d)  and  (e).  Section  676.90(f) 
(as  renumbered)  is  revised  to  clarify  that 
if  a  party  fails  to  appear  at  a  hearing, 
the  Administrative  Law  Judge  may 
nevertheless  hear  the  remaining  parties. 

Section  676.91(a)  is  revised  to  indicate 
that  the  Administrative  Law  Judge  shall 


decide  the  necessity  of  post  hearing 
briefs. 

Section  676.91(c)  is  revised  to  clarify 
that  corrective  actions  may  include 
reinstatement  or  backpay,  or  both. 

Section  678.91(c)  is  revised  to  clarify 
that  the  Grant  Officer  shall  have  sole 
authority  to  waive  disallowed  costs 
under  S  676.88(c)  and  that  the  Secretary 
has  the  sole  authority  to  exercise 
discretionary  authority  under  sections 
106(d)(2)  and  121(o)(2)(C)  of  the  Act. 

Section  676.91(d)  is  revised  to  clarify 
that  where  funds  otherwise  payable 
under  the  Act  are  ordered  witl^eld.  the- 
recipient  must  maintain  the  original 
level  of  program  services. 

Section  676.91(f)  is  revised  to  clarify 
that  the  decision  of  the  Administrative 
Law  Judge  will  become  Rnal  agency 
action  unless,  within  30  days,  the 
Secretary  hies  an  order  with  the  O^ce 
of  Administrative  Law  Judges  staying 
the  decision  pending  a  review  on  the 
merits. 

Section  676.92(a)  is  amended  to 
indicate  that  the  Grant  OfHcer's  final 
determination  dismissing  the  complaint 
constitutes  Hnal  agency  action  unless 
the  Grant  Officer  determines  that  there 
are  disputed  questions  of  fact,  in  which 
case  the  opportunity  for  a  hearing  must 
be  provided. 

Section  676.92(b)  is  re\dsed  to  clarify 
that  judicial  review  must  be  requested 
not  later  than  60  days  after  receipt  of  the 
Grant  Officer's  dismissal  or  the  decision 
of  the  Secretary. 

Section  676.92(c)  is  added  to  indicate 
that  the  Office  of  Administrative  Law 
Judges  shall  maintain  and  transmit  to 
the  appropriate  U.S.  Court  of  Appeals 
the  record  of  the  proceedings  where  an 
appeal  is  filed,  except  that  where  the 
Grant  Officer  dismisses  the  complaint 
pursuant  to  §  676.88(e),  the  Grant  OfHcer 
shall  transmit  the  record. 

Regulatory  Impact 

The  Tinancial  and  other  impact  of  this 
regulation  is  less  than  specified  in  DOL 
criteria  for  determining  when  a 
regulatory  analysis  should  be  made  (see 
44  FR  5576,  January  28, 1979).  Therefore, 
the  preparation  of  a  regulatory  analysis 
is  not  required  for  this  regulation.  Also, 
the  Secretary  has  certified  pursuant  to  5 
U.S.C.  605(b)  that  the  amendments  in 
this  document  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities 
because  the  regulations  are  primarily 
related  to  the  performance  of  federal 
grant  obligations  by  State  and  local 
governments  and  private  non-profit 
agencies  who  are  the  main  recipients  of 


CETA  fimds.’  To  the  extent  that  private 
businesses  employ  CETA  participants 
they  are  affected  by  the  requirement 
that  employers  must  operate  a  grievance 
mechanism  for  their  employees  under 
S  676.84.  However,  imder  {  676.84(a)(1). 
employers  who  are  recipients  or 

•  subrecipients  need  not  establish  new 
grievance  mechanisms  but  may  use 
existing  prime  sponsor  procedures. 

The  program  for  which  these 
amendments  are  proposed  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  as  No.  17.232 
"Comprehensive  Employment  and 
Training  Promams.” 

Accordingly,  it  is  proposed  to  amend 
Part  675  and  Part  676,  Subpart  F,  of  Title 
20  of  the  Code  of  Federal  Regulations 
by: 

PART  675— INTRODUCTION  TO  THE 
REGULATIONS  UNDER  THE 
COMPREHENSIVE  EMPLOYMENT  AND 
TRAINING  ACT 

S  675.3  [Amended] 

1.  Amending  the  table  of  contents  for 
Part  676,  Subpart  F.  in  {  675.3,  Table  of 
Contents  for  Regulations  Under  CETA, 
as  follows: 

PART  676— GENERAL  PROVISIONS 
GOVERNING  PROGRAMS  UNDER  THE 
COMPREHENSIVE  EMPLOYMENT  AND 

•  TRAINING  ACT 


Subpart  F— Complaints,  Investigations  and 
Sanctions 

676.81  Scope  and  purpose. 

676.82  Protection  of  informants. 

676.83  Complaint  and  hearing  procedures  at 
the  recipient  level. 

676.84  Grievance  procedures  at  employer 
level. 

676.85  Exhaustion  of  recipient  level 
procedure. 

676.86  Complaints  and  investigation  at  the 
Federal  level. 

676.87  Subpoenas. 

676.88  Initial  and  Hnal  determination; 
request  for  hearing  at  the  Federal  level. 

676.89  Rules  of  procedure. 

676.90  Hearings. 

676.91  Post-hearing  procedures. 

676.92  Final  action;  judicial  review. 

676.93  Other  authority. 

2.  Amending  Part  676  by  revising  the 
Table  of  Contents  entry  for  Subpart  F  to 
read  as  follows: 

PART  676— GENERAL  PROVISIONS 
GOVERNING  PROGRAMS  UNDER  THE 
COMPREHENSIVE  EMPLOYMENT  AND 
TRAINING  ACT 


'  A  letter  of  oertiflcatioa  is  hied  witli  the  erighial 
document. 
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Subpart  F— Complaints,  Invastigationa  and 
Sanctions 

See. 

676.81  Scope  and  purpose. 

676.82  Protection  of  informants. 

676.83  Complaint  and  hearing  procedures  at 
the  recipient  level. 

676.84  Grievance  procedures  at  employer 
level. 

676.85  Exhaustion  of  recipient  level 
procedure. 

676.M  Complaints  and  investigation  and  the 
Federal  level. 

676.87  Subpoenas. 

676.88  Initial  and  final  determination: 
request  for  hearing  at  the  Federal  level. 

676.88  Rules  of  procedure. 

676.90  Hearings. 

676.91  Post-hearing  procedures. 

676.92  Final  action;  judicial  review. 

676.93  Other  authority. 


Subpart  F— Complaints,  Investigations, 
and  Sanctions 

§  676.81  Scops  and  Purpose. 

(a)  General.  This  subpart  establishes 
the  procedures  to  receive,  investigate 
and  resolve  complaints,  and  conduct 
hearings  to  adjudicate  disputes  under 
the  Act.  It  governs  grievance  procedures 
at  the  recipient  or  subrecipient  level,  the 
receipt  and  investigation  of  complaints 
at  the  Federal  level,  the  procedures  for 
resolving  audit  disputes  or  resolving 
investigative  findings,  the  rules  of 
practice  for  adjudicative  hearings,  and 
the  rendering  of  decisions  pursuant  to 
the  Act.  Judicial  review  of  Hnal  action  of 
the  Department  after  opportunity  for  an 
administrative  hearing  has  been 
exclusively  established  in  the  United 
States  Courts  of  Appeals  for  the  circuits 
in  which  the  affected  parties  reside  or 
transact  business. 

(b)  Initiation  of  investigations.  CETA 
investigations  may  be  initiated  upon  the 
request  of  any  person  or  organization  or 
by  the  Department  on  its  own  initiative. 

(c)  Non-CETA  remedies.  Whenever 
any  person,  organization  or  agency 
believes  that  a  recipient  or  subrecipient 
has  engaged  in  conduct  that  violates  the 
Act  and  that  such  conduct  also  violates 
the  Federal  or  a  State  constitution,  a 
Federal  statute  other  than  CETA,  or  a 
State  or  local  law,  that  person, 
organization  or  agency  may,  with 
respect  to  the  non-CETA  cause  of 
action,  institute  a  civil  action  or  pursue 
other  remedies  authorized  under  other 
Federal,  State,  or  local  law  against  the 
recipient  or  subrecipient  without  Hrst 
exhausting  the  remedies  in  this  subpart. 
For  example,  if  a  subrecipient  believes 
that  a  prime  sponsor  has  breached  the 
subgrant  agreement  between  the  prime 
sponsor  and  itself,  the  subrecipient  may 
institute  a  civil  action  for  breach  of 


contract  in  a  state  court  if  so  authorized 
by  State  law.  Nothing  in  the  Act,  this 
paragraph,  nor  any  other  provision  in 
Parts  675-695  of  this  Chapter  shall: 

(1)  Allow  any  person  or  organization 
to  join  or  sue  the  Secretary  with  respect 
to  his  or  her  responsibilities  under 
CETA  except  after  exhausting  the 
remedies  in  this  subpart, 

(2)  Allow  any  person  or  organization 
to  Hie  a  suit  which  alleges  a  violation  of 
CETA  or  these  regulations  without  Hrst 
exhausting  the  administrative  remedies 
described  in  this  subpart,  or 

(3)  Be  construed  to  create  a  private 
right  of  action  with  respect  to  alleged 
violations  of  CETA  or  the  regulations, 
(sec.  106(1}  and  132(d).) 

(d)  Procedures  for  discrimination 
complaints  and  equal  opportunity 
compliance  reviews  are  set  forth  in 
S  676.86(g). 

S  676.82  Protection  of  informants. 

(a)  Informants.  Where  possible  the 
identity  of  any  person  who  has 
furnished  information  relating  to,  or 
assisted  in  an  investigation  of  a  possible 
violation  of  the  Act  will  be  held  in 
conFidence.  Where  disclosure  of  the 
person’s  identity  is  essential  to  assure  a 
fair  determination  of  the  issues,  or 
where  necessary  to  effectively 
accomplish  responsibilities  under  the 
Act,  either  the  Inspector  General,  the 
Solicitor,  the  Regional  Administrator  for 
C.E.T.A.  or  the  Administrative  Law 
Judge  presiding  over  a  hearing  in  which 
the  matter  arises,  may  disclose  such 
identity  upon  such  conditions  as  will 
promote  the  continued  receipt  of 
confidential  information  by  the 
Department  and  eBectuate  the 
protections  and  policies  stated  in 
paragraph  (b)  of  this  section. 

(b)  Discriminatory  discharge 
prohibited.  No  person,  organization  or 
agency  may  discharge,  or  in  any  other 
manner  discriminate  or  retaliate  against 
any  person,  or  deny  to  any  person  a 
benefit  to  which  that  person  is  entitled 
imder  the  provisions  of  the  Act  or  the 
regulations  in  Parts  675-695  of  this 
Chapter  because  such  person  has  Bled 
any  complaint,  instituted  or  caused  to  be 
instituted  any  proceeding  under  or 
related  to  the  Act,  has  testifled  or  is 
about  to  testify  in  any  such  proceeding 
or  investigation,  or  has  provided 
information  or  assisted  in  an 
investigation  (sec.  106(f)(1)). 

§  676.83  Complaint  and  hearing 
procedures  at  the  recipient  level. 

(a)  Policy.  (1)  Each  recipient  shall 
establish  and  maintain  a  procedure  for 
resolving  any  complaint  alleging  a 
violation  of  the  Act,  regulations,  grant  or 
other  agreements  under  the  Act, 


including  any  complaint  arising  in 
connection  with  the  CETA  programs 
operated  by  the  recipient  or  its 
subrecipients.  Such  complaint 
procedures  must  meet  the  requirements 
of  this  section.  The  complaint  procedure 
shall  provide  for  final  resolution  of 
complaints  within  60  days  after  filing 
the  complaint.  Where  existing 
complaints  or  grievance  procedures 
include  the  elements  set  forth  in  this 
section,  recipients  may  adopt  such 
mechanism  as,  or  as  part  of,  their  CETA 
procedure. 

(2)  Participants  shall  be  provided, 
upon  enrollment  into  employment  or 
training,  with  a  written  description  of 
the  complaint  procedures  including 
notiHcation  of  their  right  to  file  a 
complaint  and  instructions  on  how  to  do 
so.  Recipients  should  designate  an 
individual  to  monitor  the  operation  of 
the  complaint  procedures,  to  ensure  that 
complaints  and  related  correspondence 
are  logged  and  Bled,  to  ensure  that 
assistance  is  available  for  properly  Bling 
complaints,  and  to  ensure  the 
availability,  coordination,  and 
promptness  of  all  elements  of  the 
procedures.  Upon  filing  a  complaint,  and 
at  each  stage  thereafter,  each 
complainant  shall  be  notified  in  writing 
of  the  next  step  in  the  procedure. 

(3)  Complaints  may  be  brought  by  any 
individual  or  organization  including,  but 
not  limited  to,  program  participants, 
subrecipients,  contractors,  staff  of  the 
recipient  or  subrecipient,  applicants  for 
participation  or  financial  assistance, 
labor  unions,  and  community-based 
organizations  (sec.  106(a)(1)). 

(4)  With  the  exception  of  complaints 
alleging  fraud  or  criminal  activity,  the 
filing  of  a  complaint  pursuant  to  this 
section  must  be  made  within  one  year  of 
the  alleged  occurrence  (sec.  106(a)(1)). 

(5)  The  recipient  may  delegate  the 
authority  to  operate  and  maintain  the 
complaint  and  hearing  procedure  to  its 
subrecipients  except  for  complaints 
between  the  recipient  and  its 
subrecipients  (e.g.  audit  disallowances), 
complaints  involving  more  than  one  of 
its  subrecipients,  or  complaints  directly 
involving  Uie  operations  or 
responsibities  of  the  receipient.  Where 
the  procedure  is  delegated,  the  recipient 
may  provide  for  an  appeal  to  itself  from 
the  decision  of  the  subrecipient  or  the 
recipient  may  provide  that  the 
subrecipient's  decision  is  the  Bnal 
decision  of  the  recipient.  Where  the 
procedure  is  delegated,  the  recipient 
shall  ensure  that  the  procedures 
speciBed  in  this  section  are  followed 
and  a  decision  issued  promptly  within 
60  days  after  a  complaint  is  Bled. 

(6)  In  any  case  where  the  alleged 
violation  of  the  Act  or  regulations  is  also 


9012 


Federal  Register  /  Vol.  46,  No.  17  /  Tuesday.  January  27.  1981  /  Proposed  Rules 


an  alleged  violation  of  another  law. 
regulation  or  agreement,  nothing  in  this 
section  shall  preclude  an  individual  or 
an  organization  from  filing  a  complaint 
or  grievance  under  such  other  law  or 
agreement  with  respect  to  the  non-CETA 
cause  of  action,  as  well  as  Hling  a 
complaint  under  GET  A. 

(7)  When  a  participant  is  an  employee 
of  a  recipient  or  subrecipient  and  alleges 
that  an  occurrence  constitutes  a 
violation  of  the  Act.  regulations,  grant, 
or  other  agreements  under  the  Act,  as 
well  as  a  violation  of  the  terms  and 
conditions  of  employment  under  a  state 
or  local  law  or  a  collective  bargaining 
agreement,  the  participant  may  pursue 
the  complaint  and  hearing  procedures  in 
this  section,  or  the  applicable  grievance 
procedures  under  the  state  or  local  law 
or  the  collective  bargaining  agreement, 
pursuant  to  §  676.84.  A  participant  who 
selects  the  procedures  provided  in  this 
section  is  not  precluded  from  filing  a 
complaint  under  S  676.84.  A  participant 
who  selects  the  procedure  in  §  676.84, 
unless  otherwise  prohibited  by  state  or' 
local  law,  or  applicable  collective 
bargaining  agreement,  is  not  precluded 
from  filing  a  complaint  under  this 
section  (sec.  106(a)). 

(8)  The  complaint  procedures  shall 
provide  that  the  identity  of  any  person 
who  has  furnished  information  relating 
to,  or  assisting  in,  an  investigation  of  a 
possible  violation  of  the  Act  shall  be 
kept  confidential  to  the  extent  possible, 
consistent  with  a  fair  determination  of 
the  issues.  The  above  sentence  shall 
also  apply  to  complaints  filed  with  the 
recipient  against  ^e  subrecipient. 

(b)  Complaint  procedures.  The 
complaint  resolution  procedure  shall 
include: 

(1)  Opportunity  to  file  a  complaint  All 
complaints  shall  be  in  writing. 

(2)  Opportunity  for  informal  resolution 
of  the  complaint. 

(3)  Written  notification  of  an 
opportunity  for  a  hearing  when  an 
informal  resolution  has  not  been 
accomplished.  The  notice  shall  state  the 
procedures  for  requesting  a  hearing  and 
shall  describe  the  elements  in  the 
hearing  procedures  including  those  set 
forth  in  paragraph  (c)  of  this  section. 

(4)  Opportunity  to  amend  the 
complaint  prior  to  a  hearing. 

(5)  Opportunity  for  a  hearing  pursuant 
to  paragraph  (c)  of  this  section  within  30 
days  of  filing  the  complaint. 

(6)  A  final  written  decision  to  the 
complainant  which  shall  be  made  within 
60  days  of  the  filing  of  the  complaint  and 
shall  include: 

(i)  The  reason(s)  for  the  decision. 

(ii)  A  statement  that  the  procedures 
delineated  in  this  section  have  been 
completed. 


(iii)  Notice  of  the  right  to  file  a 
complaint  with  the  Grant  OfRcer 
pursuant  to  {  676.86  of  this  subpart 
where  any  party  disagrees  with  the 
decision. 

(c)  Hearing  procedure.  A  hearing  shall 
be  provided  within  30  days  after  filing  a 
complaint.  The  hearing  procedure  shall 
include: 

(1)  Written  notice  of  the  date,  time 
and  place  of  the  hearing,  the  manner  in 
which  it  will  be  conducted,  and  the 
issues  to  be  decided.  Other  interested 
parties  may  apply  for  notice.  Such  other 
interested  party  is  a  person  or 
organization  potentially  affected  by  the 
outcome.  The  notice  to  other  interested 
parties  shall  include  the  same 
information  furnished  to  the 
complainant  and  shall  further  state 
whether  such  interested  parties  may 
participate  in  the  hearing  and  if 
applicable,  the  method  by  which  they 
may  request  such  participation. 

(2)  Opportunity  to  withdraw  the 
request  for  hearing  in  writing  before  the 
hearing. 

(3)  Opportunity  to  request 
rescheduling  of  the  hearing  for  good 
cause. 

(4)  Opportimity  to  be  represented  by 
an  attorney  or  other  representative  of 
the  complainant’s  choice. 

(5)  Opportunity  to  bring  witnesses  and 
documentary  evidence.  Recipients  or 
subrecipients  shall  cooperate  in  making 
available  any  persons  under  their 
control  or  employ  to  testify,  if  such 
persons  are  requested  to  testify  by  the 
complainant. 

(6)  Opportunity  to  have  records  or 
documents  relevant  to  the  issues 
produced  by  their  custodian  when  such 
records  or  documents  are  kept  by  or 

for  the  recipient  or  its  subrecipient  in  the 
ordinary  course  of  business. 

(7)  Opportunity  to  question  any 
witnesses  or  parties. 

(8)  The  right  to  an  impartial  hearing 
officer. 

(9)  A  verbatim  record  of  the 
proceeding. 

(10)  A  written  decision  from  the 
hearing  officer  to  the  complainant(s)  and 
any  other  interested  parties  within  60 
days  of  the  filing  of  the  complaint.  This 
period  may  be  extended  with  the 
written  consent  of  all  of  the  parties  for 
good  cause.  'The  written  decision  shall 
include  a  statement  of  facts,  a  statement 
of  reasons  for  the  decision  and  a 
statement  of  remedies  to  be  applied. 

(11)  Where  a  complaint  procedure 
provides  for  a  recipient's  review  of  the 
hearing  officer's  decision,  the  recipient 
shall  provide  a  final  written  decision  to 
the  complainant(s),  and  any  other 
parties,  by  certified  or  registered  mail, 
return  receipt  requested,  as  provided  in 
paragraph  (c)(10)  of  this  section  within 


60  days  after  the  compliant  is  filed. 

(12)  Where  local  law  or  other 
personnel  rules  require  procedures  in 
addition  to  those  specified  above, 
similarly  employed  CETA  participants 
shall  be  notified  of  their  right  to  use  the 
same  procedures  (Sec.  122(k)). 

S  676 J4  Grievance  or  complaint 
procetiurea  at  employer  level 

(a)  Policy.  (1)  Whenever  the  recipient 
or  subrecipient  is  an  employer,  it  shall 
continue  to  operate  or  shall  establish 
and  maintain  for  its  participants  a 
grievance  procedure  relating  to  the 
terms  and  conditions  of  CETA 
employment.  The  employer  who  does 
not  have  a  grievance  procedure  may  use 
the  complaint  procedure  of  the  recipient 
or  subrecipient  under  {  676.83  (sec. 
106(a)(2)). 

(2)  A  participant  who  elects  the 
procedure  in  this  section,  unless 
otherwise  prohibited  by  State  or  local 
law  or  applicable  collective  bargaining 
agreement,  is  not  precluded  from  Hling  a 
complaint  under  §  676.83. 

(b)  Minimum  requirements.  Those 
employers  who  do  not  utilize  the 
complaint  procedures  in  S  676.83,  shall 
establish  or  maintain  grievance 
procedures  which  shall  provide  at  a 
minimum: 

(1)  Notice,  upon  enrollment  into 
employment  or  training,  of  the  scope 
and  availability  of  such  procedures. 

(2)  Notice,  at  the  time  the  grievance  is 
filed,  of  the  procedures  under  which  the 
grievance  is  being  processed. 

(3)  Written  notiHcation  of  the 
disposition  of  the  grievance  and  the 
reasons  therefore,  which  shall  be  issued 
within  60  days  of  ffling  unless  the 
grievance  procedure  or  the  collective 
bargaining  agreement  speciHcally 
provides  other  limits. 

(4)  Written  notiHcation  of  the  right  to 
Hie  a  complaint  alleging  violations  of 
CETA  with  the  Grant  Officer  from  the 

.  decision  issued,  pursuant  to  §  676.86. 

(5)  If  no  violation  of  the  Act, 
regulations,  grant,  or  other  agreements 
under  the  Act  is  alleged,  the 
complainant,  upon  receipt  of  written 
notification  of  the  disposition  of  the 
grievance  may  pursue  any  other  remedy 
authorized  under  other  Federal,  State  or 
local  law. 

(c)  Equal  benefits.  Where  local  law  or 
other  personnel  rules  require 
procedures,  in  addition  to  those 
specified  in  paragraph  (b)  above,  for  any 
adverse  action  including  termination  of 
employment,  similarly  employed  CETA 
participants  shall  be  notified  of  their 
right  to  use  the  same  procedures  (sec. 
ia2(k)). 

(d)  Private  for  profit  employer 
grievance  procedures.  Nothing  in  this 
section  shall  require  a  private  for  profit 
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employer  to  establish  a  new  grievance 
procedure  or  to  modify  an  existing 
procedure  as  a  condition  of  participating 
in  programs  for  the  training  and  hiring  of 
participants  under  the  Act  If  a  private 
for  profit  employer  does  not  have  a 
grievance  procedure  for  its  employees 
regarding  the  terms  and  conditions  of 
employment  the  CETA  employees  may 
use  the  complaint  procedures  specified 
in  §  676.63 

(44  PR  20002,  Apr.  3. 1979;  44  FR  28654,  May 
15. 1979] 

9  676.8S  Exhaustion  of  recipient  ievel 
procedure. 

(a)  Exhaustion  required.  No 
complainant  subject  to  the  procedures 
specified  in  either  S  676.83  or  9  676.84 
may  flle  a  complaint  with  the  Grant 
OfHcer  until  the  recipient  level 
procedures  have  been  exhausted. 

(b)  Exhaustion  exceptions. 
Complainants  who  have  not  exhausted 
the  procedures  at  the  recipient  level  may 
file  the  complaint  at  the  federal  level, 
and  the  Grant  Officer  shall  accept  such 
complaint  if  he  or  she  determines  that: 

(1)  The  recipient  or  subrecipient  has 
not  acted  within  the  time  frames 
specified  in  S  676.63  and  §  676.84;  or 

(2)  The  recipient's  or  subrecipient’s 
procedures  are  not  in  compliance  with 
§  676.83  or  676.84,  whichever  is 
applicable;  or 

(3)  An  emergency  situation  exists. 

9  676.86  Complaints  and  Investigations  at 
the  Federal  level 

(a)(1)  General;  final  determination  of 
substantial  evidence.  Where  local 
administrative  remedies  have  been 
exhausted,  section  106(b)  of  the  Act 
requires  that  a  Hnal  determination  of  the 
complaint  shall  be  made  within  120  days 
after  the  Grant  Officer  receives  the 
complaint.  The  Grant  Officer's 
resolution  pursuant  to  section  106(i)(l) 
of  the  Act  constitutes  the  "Anal 
determination”  required  to  be 
accomplished  within  the  120  days 
specifled  in  section  106(b)  of  the  Act 
The  Anal  determination  process  in  non¬ 
criminal  matters  consists  of  the 
determination  of  substantial  evidence 
(either  supporting  or  not  supporting  the 
allegations  of  the  complaint  or  the  belief 
that  a  recipient  or  subrecipient  is  failing 
to  comply  with  the  requirements  of  the 
Act  or  the  regulations],  and  the 
procedures  regarding  notice,  informal 
resolution,  and  notice  of  opportunity  for 
hearing  is  established  in  §  676.88  below. 

(2)  Final  action  distinguished.  Section 
107  of  the  Act  provides  for  judicial 
review  of  "Anal  action”  with  respect  to 
disapproval  of  a  prime  sponsor’s 
"comprehensive  employment  and 
training  plan  under  section  104  of  the 


Act,”  or  "Anal  action”  taken  with 
respect  to  any  recipient  in  the  nature  of 
a  sanction  under  section  106.  Such  “final 
action”  is  deAned  in  §  696.01(f)  and  is 
diAerent  than  "Anal  determination”  as 
deAned  in  paragraph  (a)(1)  of  this 
section  because,  except  in  the  case  of  a 
Grant  Officer's  Anal  determination 
dismissing  the  compliant  in  accordance 
with  9  676.88(e)  where  there  are  no 
disputed  questions  of  fact,  the 
opportunity  for  a  hearing  is  provided 
upon  receipt  of  the  Anal  determination 
under  9  676.88(f).  The  length  of  the 
hearing  process  is  subject  to  the  actions 
of  the  parties  requesting  the  hearing  and 
the  complexity  of  the  issues  being  heard. 

(b)  Complaints.  (1)  Every  complaint 
shall  be  filed  in  writing  before  the 
commencement  of  any  investigation  or 
corrective  action  shall  be  required.  The 
complaints  will  be  filed  with  the  Grant 
Officer  or,  in  the  case  of  complaints 
alleging  discrimination  under  section 
132,  with  the  Regional  Director,  Office  of 
Civil  Rights  (OCR).  However,  a 
complaint  Aled  with  either  the  Grant 
Officer  or  the  Regional  OCR  Director 
shall  be  deemed  properly  Aled  and  shall 
be  referred  (as  necessary)  to  the 
appropriate  office.  The  complaint  shall 
be  Aled  only  aftpr  local  remedies  have 
been  exhausted  and  no  later  than  30 
days  from  the  date  of  receipt  of  the 
written  descision  or  notice  required  by 
9  676.63  or  9  676.84.  The  complaint 
should  contain  the  following. 

(1)  The  full  name,  telephone  number  (if 
any],  and  address  of  the  person  making 
the  complaint. 

(ii)  The  full  name  and  address  of  the 
respondent  (the  recipient,  or 
subrecipient  or  person  against  whom  the 
complaint  is  made). 

(iii)  A  clear  and  concise  statement  of 
the  facts,  including  pertinent  dates, 
constituting  the  alleged  violation. 

(iv)  Where  known,  the  provisions  of 
the  Act,  regulations,  grant  or  other 
agreements  under  the  Act  believed  to 
have  been  violated. 

(v)  A  statement  disclosing  whether 
proceedings  involving  the  subject  of  the 
complaint  have  been  commenced  or 
concluded  before  any  federal,  state  or 
local  authority,  and,  if  so,  the  date  of 
such  commencement  or  conclusion,  the 
name  and  address  of  the  authority  and 
the  style  of  the  case. 

(vi)  A  copy  of  the  Anal  decision  of  the 
recipient  or  subrecipient  issued  pursuant 
to  9  676.83  or  9  676.84  of  this  subpart. 

(2)  A  complaint  will  be  considered  to 
have  been  filed  when  the  Grant  Officer 
receives  from  the  complainant  a  written 
statement  sufficiently  precise  to  both 
identify  those  against  whom  the 
allegations,  are  made  and  to  fairly  aAord 
the  respondent  an  opportunity  to 


prepare  a  defense.  A  complaint  may  be 
amended  to  cure  defects  or  omissions, 
or  to  clarify  and  amplify  allegations 
made  therein,  and  such  amendments 
relate  back  to  the  original  Aling  date. 

(3)  A  complaint  once  Aled  may  be 
withdrawn  only  with  the  consent  of  the 
Grant  Officer.  If  the  complainant  fails  to 
cooperate  or  is  unavailable,  the 
complaint  may  be  dismissed  upon 
reasonable  notice  to  the  last  known 
address  of  the  complainant. 

(c)  Investigation  of  complaints. 
Whenever  the  Grant  Officer  receives  a 
complaint  filed  in  accordance  with 
sections  (a)  and  (b)  above,  the  complaint 
shall  be  investigated  if  it  alleges  that 
any  person,  recipient  or  subrecipient  has 
failed  to  comply  with  the  requirements 
of  the  Act,  regulations,  grant  or  other 
agreements  under  the  Act.  The  Grant 
Officer  shall  promptly  issue  a  notice  to 
the  recipient  or  subrecipient  which  shall 
include  a  copy  or  summary  of  the 
complaint  and  which  shall  direct  the 
recipient  or  subrecipient  to  forward  a 
copy  of  the  complete  administrative  Ale, 
including  a  copy  of  the  certiAed 
verbatim  transcript  of  the  hearing, 
within  15  days  of  receipt  of  such  notice 
to  the  Grant  Officer.  Such  investigation 
shall  be  completed  and  a  conclusion 
made  pursuant  to  9  676.  88(e)  within  120 
days  of  the  filing  of  the  complaint, 
expect  that  the  time  may  be  extended 
with  the  written  consent  of  all  the 
parties. 

(d)  Audit  reports.  Upon  receipt  of  a 
final  audit  report  the  Grant  Officer  will 
promptly  transmit  the  audit  report  to  the 
recipient  and/or  subrecipient  for  a 
comment  period  not  to  exceed  30  days, 
or  for  such  additional  time  as  the  Grant 
Officer  may  allow.  Within  30  days  after 
the  end  of  the  comment  period  the  Grant 
Officer  shall  make  his  initial 
determination  pursuant  to  9  676.88(a). 

(e)  Onsite  review  and  other  bases  for 
investigation.  If  after  an  onsite  review, 
monitoring  visit,  review  of  reports,  data 
or  other  information,  the  Grant  Officer 
has  reason  to  believe  that  a  recipient  or 
subrecipient  is  failing  to  comply  with  the 
requirements  of  the  Act,  regulations, 
grant  or  other  agreements  under  the  Act, 
the  Grant  Officer  or  other  designated 
authority  shall  investigate  the  matter 
(sec.  106(b)). 

(f)  Complaints  against  DOL.  If  a  Grant 
Officer  or  other  employee  of  ETA  takes 
an  action  under  CETA,  or  fails  to  take 
an  action  required  under  CETA,  any 
adversely  affected  recipient, 
subrecipient  or  person  may  Ale  a 
complaint  in  accordance  with  the 
requirements  of  9  676.86(b)  with  the 
appropriate  Grant  OAicer,  or  the 
Assistant  Secretary  if  the  Complaint  is 
against  ETA  generally,  and  such 
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complaint  shall  be  investigated  and  a 
final  determination  issued  pursuant  to 
S  67e.88(e).  with  a  right  to  request  a 
hearing  pursuant  to  S  676.B8(f).  These 
procedures  may  be  utilized  only  if  the 
procedures  found  at  {  §  676.83,  84,  85,  86, 
and  88  are  otherwise  inapplicable. 

(g)  Complaints  alleging  discrimination 
and  equal  opportunity  compliance" 
reviews.  (1)  The  provisions  of  this 
subpart  shall  apply  to  complaints 
brought  under  section  132  alleging 
discrimination  on  the  basis  of  race, 
color,  religion,  sex,  national  origin,  age, 
handicap  or  citizenship  (in  the  case  of 
participants),  provided  however,  that: 

(1)  After  exhaustion  of  recipient  level 
procedures  as  provided  in  S  676.85,  such 
complaints  which  are  unresolved  may 
be  filed  at  the  federal  level  with  the 
appropriate  Regional  Director,  Office  of 
Civil  Rights,  who  shall  conduct 
investigations  and  make  initial  and  final 
determinations  with  the  same  power 
and  authority  as  that  delegated  to  the 
Grant  Officer  in  i  676.85  through  676.88 
for  the  receipt,  investigation  and 
determination  on  non-equal  opportunity 
complaints. 

(ii)  When  a  complaint  at  the  federal 
level  alleges  both  discrimination  and 
other  violations,  those  portions  of  the 
complaint  alleging  discrimination  shall 
be  handled  by  the  appropriate  Regional 
Director,  Office  of  Civil  Rights,  and 
those  portions  of  the  complaint  alleging 
other  violations  shall  be  handled 
separately  in  accordance  with  the 
procedures  in  the  following  sections  of 
this  subpart  and  a  separate  decision 
issued:  Provided.  That  any  hearings  and 
adjudications  may  be  joined. 

(2)  The  Directors  of  the  Regional 
Office  of  Civil  Rights  may  undertake 
equal  oportunity  (EO)  compliance 
reviews  and  are  authorized  to  make 
intitial  and  final  determinations  with 
respect  to  the  EO  compliance  status  of 
recipients  and  subrecipients. 

(h)  Other  in  vestigations.  (1)  The 
Assistant  Secretary  for  Employment  and 
Training  may.  for  purposes  of  making 
any  investigation,  assign  a  single  • 
complaint  or  classes  of  complaints  to 
the  Office  of  Investigation  and 
Compliance  of  the  Employment  and 
Training  Administration,  under  such 
conditions  as  may  be  appropriate. 

(2)  The  Assistant  Secretary  for 
Employment  and  Training  may,  by 
agreement  with  the  Office  of  the 
Inspector  General,  or  the  Office  of  the 
Inspector  General  may  pursuant  to  the 
Inspector  General  Act  of  1978,  Pub.  L 
95-492,  92  Stat.  1101.  assume 
responsibility  for  any  investigation 
arising  under  CETA. 

(i)  Utilizing  other  services.  With  the 
consent  and  cooperation  of  state 


agencies  charged  with  the 
administration  or  enforcement  of  state 
laws,  the  Secretary  may  elect  for  the 
purpose  of  carrying  out  this  subpart  and 
section  133  of  the  Act,  to  utilize  the 
services  of  state  and  local  agencies  and 
their  employees,  and  notwithstanding 
any  other  provision  of  law,  may 
reimburse,  in  whole  or  in  part,  such 
state  and  local  agencies  and  their 
employees  for  services  rendered  for 
such  pu^oses  (sec.  106(h)). 

(j)  Criminal  investigations. 
Notwithstanding  any  other  provision  of 
this  subpart,  investigation  by  the 
Department  of  any  matter  concerning  a 
potential  federal  criminal  violation  shall 
be  conducted  as  the  Inspector  General 
shall  direct  pursuant  to  the  powers 
granted  by  the  Inspector  General  Act  of 
1978,  Public  Law  95-452, 92  Stat.  1101. 

§  676 J7  Subpoenas. 

(a)  Subpoenas  in  investigations.  (1) 

The  Assistant  Secretary  of  Labor  for 
Employment  and  Training  may  issue  a 
subpoena  directing  the  person  named 
therein  to  appear  before  a  designated 
representative  at  a  designated  time  and 
place  to  testify  or  to  produce 
documentary  evidence,  or  both,  relating 
to  any  matter  arising  under  the  Act 
being  investigated.  The  Solicitor,  the 
Associate  Solicitor  for  Employment  and 
Training  Legal  Services  or  the  Regional 
Solicitors,  for  good  cause  shown,  may 
extend  the  time  prescribed  for 
compliance  with  such  subpoenas 
(section  133(a)(3)). 

(2)  Any  motion  to  limit  or  quash  any 
investigational  subpoena  shall  be  filed 
with  the  Chief  Administrative  Law  Judge 
within  10  days  after  service  of  the  ^ 
subpoena,  or.  if  the  return  date  is  less 
than  10  days  after  service  of  the 
subpoena,  within  such  other  time  as 
may  be  allowed  by  the  assigned 
Administrative  Law  Judge. 

(3)  The  timely  filing  of  a  motion  to 
limit  or  quash  any  investigational 
subpoena  shall  stay  the  requirement  of  a 
return  on  the  portion  challenged.  If  the 
Administrative  Law  Judge  has  not  ruled 
upon  the  motion  by  the  return  date,  or  if 
the  Administrative  Law  Judge  rules 
subsequent  to  the  return  date,  and  the 
ruling  denies  the  motion  in  whole  or  in  ' 
part,  the  Administrative  Law  Judge  shall 
specify  a  new  return  date. 

(4)  All  motions  to  limit  or  quash 
subpoenas,  and  the  responses  thereto, 
shall  be  part  of  the  public  record  of  the 
Office  of  the  Administrative  Law  Judges 
except  as  otherwise  ordered  or  provided 
under  these  regulations. 

(b)  Noncompliance.  (1)  In  cases  of 
failure  to  comply  with  compulsory 
processes,  appropriate  action  may  be 
initiated  including  actions  for 


enforcement,  forfeiture,  penalties  or 
criminal  actions. 

(2J  The  Solicitor  of  Labor,  with  the 
consent  of  the  Attorney  General,  may: 

(i)  Institute  on  behalf  of  the  Secretary 
an  enforcement  proceeding  in 
connection  with  the  failure  or  refusal  of 
a  person,  partnership,  corporation, 
recipient  or  other  entity  to  comply  with 
or  to  obey  4  subpoena  if  the  return  date 
or  any  extension  thereof  has  passed;  or 

(ii)  Request  on  behalf  of  the  Secretary 
the  institution  of  civil  actions,  as 
appropriate,  if  the  return  date  or  any 
extension  thereof  has  passed  including 
seeking  civil  contempt  in  cases  where  a 
court  order  enforcing  compulsory 
process  has  been  violated. 

S  676.88  Initial  and  final  datanninatlon; 
raquaat  for  hearing  at  the  Federal  level 

(a)  Initial  determinatian.  Upon  the 
conclusion  of  a  review  of  the  entire 
administrative  record  of  an  investigation 
conducted  pursuant  to  $  676.86,  or  after 
the  conclusion  of  the  conunent  period 

^  for  audits  provided  in  {  676.86,  the  Grant 
’  Officer  shall  make  an  initial 
determination  of  the  matter  in 
controversy  including  the  allowability  of 
questioned  costs  or  activities.  Such 
determination  shall  be  based  upon  the 
requirements  of  the  Act,  regulations, 
grants  or  oth4r  agreements,  under  the 
Act.  The  determination  may  conclude 
eithen 

(1)  That  based  upon  the  entire  record 
there  is  no  violation  of  the  Act, 
regulations,  grants  or  other  agreements 
under  die  Act. 

(2)  That  there  is  substantial  evidence 
to  support  the  allegation,  or  finding  of 
questioned  costs  or  activities. 

(b)  Contents  of  Initial  determination. 

(1)  In  the  event  Uiat  the  Grant  Officer 
makes  a  finding  that  there  is  substantial 
evidence  to  support  the  allegation  of  a 
violation  the  initial  determination  shall: 
(i)  be  in  writing,  (ii)  state  the  basis  of  the 
determination,  including  factual  findings 
and  conclusions,  (iii)  specify  the  costs  or 
activities  disallowed,  (iv)  specify  the 
corrective  actions  and/or  sanctions 
proposed  (interest  costs  shall  be 
assessed  at  the  rate  periodically  set 
forth  by  the  Assistant  Secretary  for 
Administration  and  Management  and 
shall  be  computed  from  the  date  of 
violation  for  back  pay  awards,  and  from 
30  days  after  final  agency  action 
establishing  the  debt  for  audit 
disallowances),  and  (v)  give  notice  of  an 
opportunity  for  informal  resolution  of 
the  matters  as  necessary  to  the 
appropriate  parties,  which  should 
include  all  interested  parties  specified 
by  the  Grant  Officer  (2)  In  the  event 
that  the  Grant  Officer  makes  a  finding  of 
no  violation  the  initial  determination 
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shall:  (i)  Be  in  writing,  (ii)  state  the 
bases  of  the  determination  (factual 
findings  and  conclusions),  and  (iii)  give 
notice  of  the  opportunity  to  present 
additional  information  within  10  days  of 
receipt  of  the  initial  determination.  If  the 
information  submitted  indicates  that 
there  is  substantial  evidence  to  support 
the  allegation,  the  Grant  Ofllcer  shall 
after  appropriate  review  under 
9  676.86(c).  issue  a  new  initial 
determination.  (3)  The  initial 
determination  shall  be  mailed  by 
certified  mail  return  receipt  requested  to 
the  parties  and  interested  parties. 

(c)  Allowability  of  certain  questioned 
costs.  In  any  case  in  which  the  Grant 
O^cer  determines  that  there  is 
sufficient  evidence  that  funds  have  been 
misspent,  the  Grant  Officer  shall 
disallow  the  costs,  except  that  costs 
associated  with  ineligible  participants 
and  public  service  employment 
programs  may  be  allowed  when  the 
Grant  Officer  finds; 

(1)  The  activity  was  not  fraudulent 
and  the  violation  did  not  take  place  with 
the  knowledge  of  the  recipient  or 
subrecipient;  and 

(2)  Immediate  action  was  taken  to 
remove  the  ineligible  participant;  and 

(3)  Eligibility  determination 
procedures,  or  other  such  management 
systems  and  mechanisms  required  in 
these  regulations,  were  properly 
followed  and  monitored:  and 

(4)  Immediate  action  was  taken  to 
remedy  the  problem  causing  the 
questioned  activity  or  ineligibility;  and 

(5)  The  magnitude  of  questioned  costs 
or  activities  is  not  substantial. 

(d)  Informal  resolution.  The  Grant 
Officer  shall  not  revoke  a  recipient’s 
grant,  in  whole  dr  in  part,  nor  institute 
corrective  action  or  sanctions  against  a 
recipient  without  first  providing  the 
recipient  with  an  opportunity  to 
informally  resolve  those  matters 
contained  in  the  Grant  Officer’s  initial 
determination.  If  the  matters  are 
informally  resolved  the  Grant  Officer 
shall  notify  the  parties  in  writing  of  the 
nature  of  the  resolution,  and  may  close 
the  file  (sec.  106(i)(l)). 

(e)  Final  determination.  If  all  the 
parties  and  the  Grant  Of^cer  cannot 
informally  resolve  any  matter  pursuant 
to  paragraph  (d),  the  Grant  Officer  shall, 
not  later  than  120  days  (except  the  time 
may  be  extended  with  the  written 
consent  of  all  the  parties)  after  the  Hling 
of  the  complaint  or  receipt  of  an 
investigation  report  in  the  absence  of  a 
complaint,  or  after  the  issuance  of  an 
initial  audit  determination  in  audit 
proceedings  pursuant  to  §  676.86(d), 
provide  each  party  with  a  final  written 
notice  in  duplicate  by  certified  mail, 
return  receipt  requested,  that  (1) 


indicates  that  efforts  to  informally 
resolve  matters  contained  in  the  initial 
determination  pursuant  to  paragraph  (a) 
have  been  unsuccessful,  (2)  lists  those 
matters  upon  which  the  parties  continue 
to  disagree,  (3)  lists  any  modifications  to 
the  factual  findings  and  conclusions  set 
forth  in  the  initial  determination,  (4)  lists 
any  sanctions,  and  required  corrective  . 
actions,  including  any  other  alteration  or 
modification  of  the  plan,  grant, 
agreement  or  program  intended  by  the 
Grant  Offfeer,  and  (5)  informs  the 
parties  of  their  opportunity  to  request  a 
hearing  pursuant  to  these  regulations.  If 
it  is  determined  in  the  final  notice  that 
the  complaint  does  not  state  a  violation 
of  the  Act,  regulations,  grants  or  other 
agreements  under  the  Act,  the  Grant 
Officer  shall  dismiss  the  complaint. 

Such  dismissal  shall  constitute  final 
agency  action  unless  the  Grant  Officer 
determines  that  there  are  disputed 
questions  of  fact,  in  which  case  a 
hearing  before  an  Administrative  Law 
Judge  shall  be  afforded  pursuant  to 
9  676.88(f).  In  such  case(s)  the  final 
determination  shall  notify  the  parties  of 
the  opportunity  to  request  a  hearing  in 
accordance  with  9  676.88(f). 

(f)  Request  for  hearing.  Within  10 
days  of  receipt  of  the  Grant  Officer’s 
final  determination,  except  those 
determinations  dismissing  the  complaint 
without  an  opportunity  to  request  a 
hearing  or  on  the  expiration  of  120  days 
of  the  filing  of  a  complaint  with  the 
Grant  Officer  upon  which  no  extensions 
have  been  mutually  agreed,  any  affected 
recipient,  subrecipient  or  complainant 
may  mail  a  request  for  hearing  to  the 
Chief  Administrative  Law  Judge,  United 
States  Departent  of  Labor.  Room  700, 
Vanguard  Building,  1111  20th  Street, 
N.W.,  Washington,  D.C.  20036,  with  a 
copy  to  the  Grant  Officer.  ’The  request 
for  hearing  shall  be  mailed  by  certified 
mail  return  receipt  requested  not  later 
than  10  days  after  receipt  of  the  Grant 
Officer’s  final  determination  and  shall 
be  considered  filed  upon  receipt  at  the 
Office  of  the  Administrative  Law  Judges. 
The  request  for  hearing  shall  be 
accompanied  by  a  copy  of  the  Grant 
Officer’s  final  determination,  if  issued, 
and  shall  specifically  state  those  issues 
of  the  determination  upon  which  review 
is  requested.  Those  provisions  of  the 
determination  not  specified  for  review, 
or  the  entire  determination  when  no 
hearing  has  been  requested,  shall  be 
considered  resolved  and  not  subject  to 
further  review.  Only  alleged  violations 
of  the  Act,  regulations,  grants  or  other 
agreements  under  the  Act  fairly  raised 
in  recipient  level  proceedings  under 
99  676.83  or  676.84  or  alleged  violations 
of  recipient  level  procedures  fairly 


raised  before  the  Grant  Officer  are 
subject  to  review. 

(g)  Notification  of  filing.  (1)  Upon  the 
receipt  of  a  request  for  hearing  the  Chief 
Administrative  Law  Judge  shall 
promptly  notify  the  Grant  Officer,  the 
Associate  Solicitor  for  Employment  and 
Training  Legal  Services,  the  appropriate 
Reglohal  Solicitor’s  Office  and  each 
party  and  party  in  interest  named  in  the 
Grant  Officer’s  final  determination  by 
certified  mail,  return  receipt  requested, 
that  the  request  has  been  filed  and  the 
date  of  filing.  Such  notice  shall  include  a 
c(^y  of  the  Grant  Officer’s 
determination  and  the  request  for 
hearing.  (2)  Within  30  days  of  receipt  of 
such  notice  the  Grant  Officer  shall 
submit  to  the  Administrative  Law  Judge 
an  administrative  file  consisting  of  all 
pertinent  documents  tabbed  and 
containing  an  index  listing  the 
documents.  The  administrative  file  shall 
at  least  contain  the  Grant  Officer’s 
determinations,  all  pertinent 
correspondence,  and  a  copy  of  the 
record  in  any  recipient  level 
proceedings.  The  Grant  Officer  shall 
simultaneously  transmit  one  copy  of  the 
administrative  file  to  the  Associate 
Solicitor  for  Employment  and  Training 
Legal  Services,  Room  N-2101,  200 
Constitution  Avenue  N.W.,  Washington. 
D.C.  20210,  one  copy  to  the  appropriate 
Regional  Solicitor  and  shall  retain  one 
copy.  (3)  Within  30  days  of  receipt  of  the 
foregoing  notice  from  the  Office  of 
Administrative  Law  Judges  each  party 
or  party  in  interest  shall  file  a  notice  of 
intent  to  participate  with  the  Office  of 
the  Chief  Administrative  Law  Judge 
upon  such  terms  as  the  Administrative 
Law  Judge  assigned  the  case  shall  order. 

(h)  Automatic  participation,  "rhe 
Grant  Officer  shall  be  party  to  all 
proceedings.  'The  recipient  (and 
subrecipient  if  applicable)  shall  be  a 
party  to  all  proceedings  involving  its 
grants.  Attorneys  employed  by  the 
Solicitor  of  Labor  shall  be  served  with 
all  papers  and  may  appear  on  behalf  of 
the  Grant  Officer. 

(i)  Discretionary  hearing.  An 
opportunity  for  a  hearing  may  also  be 
extended  when  the  Assistant  Secretary 
determines  that  fairness  and  the 
effective  operation  of  CETA  programs 
would  be  furthered. 

(j)  Emergency  sanctions.  In 
emergency  situations  as  determined  by 
the  Assistant  Secretary,  where  it  is 
necessary  to  protect  the  integrity  of  the 
funds,  or  insure  the  proper  operation  of 
the  program  the  Assistant  Secretary 
may  immediately  terminate  or  suspend  a 
grantee’s  authority  to  obligate  funds,  in 
whole  or  in  part  and  withdraw 
unexpended  funds  and  make  alternative 
temporary  arrangements  to  carry  out  the 
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grant  program.  Within  30  days  after 
such  termination  or  suspension  the 
Assistant  Secretary  shall  notify  the 
grantee  of  the  reason  for  the  action  and 
provide  an  opportunity  to  request  a 
hearing  (see.  106(e)). 

S  676.89  Rules  of  procedure. 

(a)  Applicability  of  the  Federal  Rules 
of  Civil  Procedure.  On  any  procedural 
question  not  regulated  by  this  subpart, 
the  Act.  or  the  Administrative  Pro^dure 
Act.  the  Administrative  Law  Judge  shall 
be  guided  to  the  extent  practicable  by 
any  pertinent  provisions  of  the  Federal 
Rules  of  Civil  Procedure,  including  the 
rules  governing  motions  and 
intervention. 

(b)  Filing.  After  the  request  for 
hearing,  a  copy  of  all  papers  required  to 
be  served  on  a  party  shall  be  filed  with 
the  OfTice  of  Administrative  Law  )udgea 
and  served  upon  the  parties  of  record 
and  shall  contain  proof  of  such  service. 
The  filing  of  papers  with  the  Office  of 
Administrative  Law  Judges,  as  required 
by  these  rules,  shall  be  made  by  filing 
them  with  the  clerk,  except  that  the 
Administrative  Law  Judge  may  permit 
the  papers  to  be  filed,  in  which  event  he 
or  she  shall  note  thereon  the  filing  date 
and  forthwith  transmit  them  to  the 
Clerk. 

(c)  Consolidated  or  joint  hearings.  (1) 

In  cases  in  which  the  same  or  related 
facts  are  asserted  to  constitute 
noncompliance  with  these  regulations 
and  the  regulations  of  one  or  more  other 
federal  departments  or  agencies,  the 
Administrative  Law  Judge  may.  by 
agreement  with  such  other  departments 
or  agencies,  provide  for  the  conduct  of 
consolidated  or  joint  hearings  conducted 
in  accordance  with  these  rules. 

(2)  Upon  motion  of  any  party,  and  for 
good  cause  shown,  the  Chief 
Administrative  Law  Judge  may  order  the 
consolidation  of  hearings  in  which 
similar  facts  and  legal  issues  are  present 
and  where  consolidation  will  not  result 
in  undue  delay  or  prejudice  to  any  party. 

(d)  Amicus  curiae.  A  brief  of  an 
amicus  curiae  may  be  filed  by  leave  of 
the  Administrative  Law  Judge  granted 
upon  motion,  or  on  the  request  of  the 
Administrative  Law  (udge,  except  that 
consent  or  leave  shall  not  be  required 
when  the  brief  is  presented  by  an  officer 
or  agency  of  the  United  States,  or  by  a 
state,  territory  or  commonwealth.  The 
amicus  curiae  shall  not  participate  in  the 
conduct  of  the  hearing,  including  the 
presentation  of  evidence  and  the 
examination  of  witnesses. 

(e)  Discovery  The  provisions 
governing  discovery  as  provided  in  the 
Rules  of  Civil  Procedure  for^he  United 
States  District  Courts,  Title  V,  28  U.S.C.. 
Rules  26  through  37,  shall  apply  m  any 


proceeding  conducted  under  these 
regulations  to  the  extent  that  the 
Administrative  Law  Judge  concludes 
upon  application  that  their  use  would 
contribute  to  the  just,  speedy,  and 
inexpensive  determination  of  the 
proceeding.  A  subpoena  necessary  to 
secure  the  attendance  of  a  witness  at  a 
deposition  (including  the  production  of 
documents  or  things)  shall  be  obtained 
and  issued  as  provided  in  $  676.90(a)  of 
these  regulations. 

(f)  Prehearing  procedures.  In  certain 
complex  cases,  the  Administrative  Law 
Judge  may  use  prehearing  procedures 
including:  (1)  Prehearing  conference. 
Prehearing  conferences  may  be 
scheduled  by  the  Administrative  I.aw 
Judge  upon  reasonable  notice  in 
advance  of  the  hearing  in  order  to 
permit  lime  in  which  to  complete  any 
prehearing  stipulation.  The  purpose  of 
this  conference  is  to  make  a  good  faith 
effort  to: 

(1)  Discuss  the  possibility  of 
settlement; 

(ii)  Stipulate  to  undisputed  facts  and 
set  forth  the  issues  to  be  decided; 

(iii)  Examine  all  exhibits  or 
documents  and  other  items  of  tangible 
evidence  to  be  offered  by  any  party  at 
the  hearing; 

(iv)  Exchange  the  names  and  ' 

addresses  of  all  witnesses;  and 

(v)  Prepare  a  prehearing  stipulation. 

(2)  Prehearing  agreement.  (1) 
Alternatively,  the  Administrative  Law 
Judge  may  enter  an  order  requiring  the 
parties  to  prepare  a  proposed  prehearing 
order  setting  forth  the  issues  to  be 
heard,  the  stipulated  and  disputed  facts, 
the  anticipated  witnesses  and  evidence 
to  be  presented,  and  any  other  matter 
deemed  appropriate. 

(ii)  The  Administrative  Law  Judge 
may  issue  an  order  which  recites  the 
action  taken  at  the  conference,  or 
pursuant  to  any  prehearing  agreement, 
which  limits  the  issues  to  those  not 
disposed  of  by  admissions  or 
agreements.  The  order,  when  entered, 
shall  control  the  subsequent  course  of 
the  proceeding,  unless  modified  to 
prevent  manifest  injustice. 

§  676.90  Hearings. 

(a)  Time  and  place.  Hearings  shall  be 
held  at  a  time  and  place  ordered  by  the 
Administrative  Law  Judge  upon 
reasonable  notice  to  the  parties.  Due 
regard  shall  be  given  to  the  convenience 
of  the  parties  and  their  Counsel,  if  any, 
and  the  witnesses  in  selecting  a  place 
for  the  hearing.  Subpoenas  necessary  to 
secure  the  attendance  of  witnesses  and 
the  pniduction  of  documents  or  things 
.shall  be  obtained  from  the  Office  of  the 
Administrative  [.aw  Judges  and  shall  be 
issued  pursuant  to  the  authority 


contained  in  section  133(a)(3)  of  the  Act 
incorporating  15  U.S.C.  §  49. 

(b)  Standard  of  Review.  In  all  cases¬ 
arising  under  S  676.86(a)  the 
Administrative  Law  Judge  shall  review 
the  Administrative  Pile  submitted  in 
accordance  with  $  676.88(a)  and  the 
request  for  hearing  and  shall  determine 
whether  there  has  been  a  full  and  fair 
hearing  at  the  recipient  level  and 
whether  there  are  any  substantial 
factual  issues  unresolved.  If  the 
Administrative  Law  Judge  determines 
that  these  two  conditions  are  met.  the 
case  shall  be  decided  upon  the  record 
and  upon  such  briefs  as  the  parties  may 
submit.  The  Administrative  Law  Judge 
shall  determine  from  the  record  whether 
there  exists  substantial  evidence  to 
uphold  the  decision  of  the  Grant  Officer. 
If  the  Administrative  Law  Judge 
determines  that  either  of  the  two 
conditions  is  not  met.  he  shall  hold  a 
hearing.Nothing  in  this  subsection  shall 
be  construed  to  limit  the  right  of  the 
parties  to  seek  a  dismissal  of  the  request 
for  hearing  or  to  seek  summary 
judgment. 

(c)  Evidence.  Technical  rules  of 
evidence  shall  not  apply  to  hearings 
conducted  pursuant  to  this  part,  but 
rules  and  principles  designed  to  assure 
production  of  the  most  credible  evidence 
available  and  to  subject  testimony  to 
test  by  cross-examination,  shall  be 
applied  where  reasonably  necessary  by 
the  Administrative  Law  Judge 
conducting  the  hearing.  The 
administrative  file  submitted  by  the 
Grant  Officer  shall  be  part  of  the  record, 
subject  to  objection  by  any  party.  The 
Administrative  Law  Judge  may  exclude 
irrelevant,  immaterial,  or  unduly 
repetitious  evidence.  All  documents  and 
other  evidence  offered  or  taken  for  the 
record  shall  be  open  to  examination  by 
the  parties.  A  transcript  shall  be  made 
of  the  oral  evidence  presented  at  the 
hearing  which  shall  be  made  available 
to  the  parties.  Copies  of  all  exhibits 
introduced  at  the  hearing  and  of 
stipulations  of  the  parties  shall  be 
maintained  as  part  of  the  record.  All 
decisions  shall  be  based  upon  the 
hearing  record  and  written  findings  shall 
be  made. 

(d)  Non-appearance  of  parties.  If  a 
party  fails  to  appear  at  a  hearing  the 
Administrative  l\aw  Judge  may, 
nevertheless,  hear  the  remaining  parties, 
or  may  decide  the  cause  on  the  briefs  or 
dismiss  the  cause. 

(e)  Record  for  decision.  The  transcript 
of  testimony,  exhibits  and  all  papers 
and  requests  filed  in  the  proceedings 
including  rulings  and  any  proposed 
findings  of  fact  and  conclusions  of  law, 
shall  constitute  the  exclusive  record  for 
decision. 
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9  676.91  Post-hearing  procedures. 

(h)  Post-hearing  briefs:  findings  and 
conclusions.  The  Administrative  Law 
Judge  shall  determine  the  necessity  of 
and  fix  the  time  for  filing  post  hearing 
briefs,  which  may  contain  proposed 
findings  of  fact  and  conclusions  of  law 
and,  if  permitted,  reply  briefs.  Briefs 
should  include  a  summary  of  the 
evidence  relied  upon  together  with  ' 
references  to  exhibit  numbers  and  pages 
of  the  transcript,  with  citations  of  the 
authorities  relied  upon. 

(b)  Decision.  After  the  time  for 
submission  of  any  post-hearing  briefs 
has  expired,  the  Administrative  I,aw 
Judge  shall  render  a  decision 
adjudicating  the  cause.  A  copy  of  the 
decision  shall  be  served  upon  all  parties 
and  each  amicus  curiae,  if  any, 

(cj  Contents  of  decisions.  Tlie  decision 
of  the  Administrative  Law  Judge  shall 
state  the  factual  and  legal  bases  for  the 
decision  and  shall  state  the  relief  to  be 
ordered.  The  Administrative  Law  Judge 
shall  have  the  full  authority  of  the 
Secretary  in  ordering  relief,  including 
direct  action  against  the  subrecipients 
as  authorized  by  section  106(d)(lJ  of  the 
Act,  provided  that  the  Grant  Officer 
shall  have  sole  discretion  to  make  the 
determinations  provided  for  in 
9  67B.88(c).  Orders  for  relief  may 
provide  for  suspension  or  termination  of, 
or  refusal  to  grant  or  continue  federal 
financial  assistance  in  whole  or  in  part, 
and  may  contain  such  terms,  corrective 
action,  (including  reinstatement  or 
backpay,  or  both),  conditions,  sanctions 
reallocations,  and  other  provisions  as 
are  consistent  with  and  will  effectuate 
the  purposes  of  th^Act  and  regulations 
issued  thereunder,  including  provisions 
designed  to  insure  that  no  federal 
financial  assistance  will  thereafter  be 
extended  under  such  program  unless 
and  until  the  prime  sponsor,  recipient  or 
subrecipient  corrects  its  noncompliance 
and  makes  'satisfactory  assurance  that  it 
will  fully  comply  with  the  Act  and 
regulations.  The  authority  granted  the 
Secretary  to  consider  special 
circumstances  pursuant  to  sections 
10e(d)(2j  and  121[o)(2)(CJ  of  the  Act  is 
reserved,  and  application  for  such 
special  consideration  shall  be  made 
from  a  recommended  decision  of  the 
Administrative  Law  Judge  to  the 
Secretary,  which  authority  will  be 
exercised  pursuant  to  §  67e.91(f), 

(dj  Adjustments  in  payments.  Where 
it  appears  after  a  hearing  pursuant  to 
this  subpart  that  program  funds  have 
been  expended  in  violation  of  the  Act, 
the  regulations,  grant,  or  other 
agreements  under  the  Act,  the 
Administrative  Law  Judge  may  direct,  in 
order  to  prevent  further  unauthorized 


expenditures,  that  unexpended  funds  be 
returned  or  that  funds  otherwise 
payable  under  the  Act  be  withheld  in 
order  to  recover  any  amount  expended 
for  unauthorized  purposes  in  any  fiscal 
year.  When  funds  are  ordered  withheld 
the  recipient  shall  neither  reduce 
program  operations,  not  reduce 
compensation  to  any  participant,  or 
otherwise  expand  less  than  those  sums 
called  for  in  the  grant.  Any  such 
reduction  in  expenditures  may  be 
deemed  sufficient  cause  for  emergency 
termination  (sec.  106(g)). 

(e)  Termination  of  grant.  When  the 
final  decision  terminates  the  grant  in 
whole  or  in  part  after  hearing  pursuant 
to  this  subpart,  the  final  decision  shall 
specify  the  extent  of  termination  and  the 
date  upon  which  such  termination 
becomes  effective.  Upon  receipt  of  this 
notice,  the  recipient  shall: 

(1)  Discontinue  further  commitments 
of  grant  funds  to  the  extent  that  they 
relate  to  the  terminated  portion  of  the 
grant. 

(2)  Promptly  cancel  all  subgrants, 
agreements  and  contracts  utilizing  funds 
under  this  grant  to  the  extent  that  they 
relate  to  the  terminated  portion  of  the 
grant. 

(3)  Settle,  with  the  approval  of  the 
Secretary,  all  outstanding  claims  arising 
from  such  termination. 

(4)  Submit,  within  a  reasonable  period 
of  time,  after  the  receipt  of  the  notice  of 
termination,  a  termination  settlement 
proposal  which  shall  include  a  final 
statement  of  all  unreimbursed  costs 
related  to  the  terminated  portion  of  the 
grant, 

(f)  Final  decision.  The  decision  of  the 
Administrative  Law  Judge  shall  become 
the  final  decision  of  the  Secretary  and 
final  agency  action  unless,  within  30 
days,  the  Secretary  files  an  order  with 
the  Office  of  Administrative  Law  Judges 
staying  the  decision  pending  a  review 
on  the  merits.  The  decision  by  the 
Secretary  on  review  shall  be  final 
agency  action  when  filed  with  the  Office 
of  Administrative  Law  Judges. 

(g)  Alternative  provision  of  services. 

If  the  final  decision  specifies  suspension 
or  termination  of  the  grant  the  Grant 
Officer  shall  determine  how  services 
shall  be  maintained  in  the  recipients 
area.  As  part  of  the  determination,  the 
Grant  Officer  shall  determine  whether 
any  funds  shall  be  reallocated  to  the 
state  or  to  another  recipient  to  serve  the 
area  formerly  served  by  the  terminated 
or  suspended  recipient.  The  Grant 
Officer  may  also  consider  the 
desirability  of  providing  direct  federal 
services  to  the  area  through  appropriate 
means  (sec.  102). 


9  676.92  Final  action;  Judicial  review. 

(a)  Final  action.  The  final  decision  of 
the  ^cretary,  or  the  Grant  Officer's 
final  determination  dismissing  the 
complaint  where  no  hearing  is  offered 
pursuant  to  9  676.88(e),  constitutes  final 
action  within  the  meaning  of  the  Act 
and  the  Administrative  Procedure  Act,  .'i 
U.S.C.  9  704. 

(b)  Judicial  review.  Judicial  review  of 
final  action  must  be  filed  not  later  than 
60  day^  after  receipt  of  the  Grant 
Officer's  dismissal  or  the  decision  of  the 
Secretary  in  accordance  with  section 
107  of  the  Act. 

(c)  Transmittal  of  record.  The  Office 
of  Administrative  Law  Judges  shall 
maintain  and  transmit  to  the  appropriate 
United  States  Court  of  Appeals  the 
record  of  the  proceedings,  where  an 
appeal  is  taken  from  final  agency  action, 
as  directed  by  the  Secretary  and  as 
required  by  the  appropriate  Federal 
rules,  except  for  final  determinations  of 
the  Grant  Officer  dismissing  the 
complaint  pursuant  to  9  676.88(e)  in 
which  case  the  Grant  Officer,  after 
review  by  the  Regional  Solicitor,  shall 
transmit  the  record  as  provided  above. 

9  676.93  Other  authority. 

Nothing  contained  in  this  subpart 
shall  be  deemed  to  prejudice  the 
separate  authority  of  other  law 
enforcement  officials  to  pursue  remedies 
and  sanctions  available  outside  the  Act. 
Nothing  in  this  subpart  shall  be  deemed 
to  reduce  the  responsibility  and  full 
liability  of  the  prime  sponsors  and  other 
recipients. 

(Sec.  126  of  the  Comprehensive  Employment 
and  Training  Act  (Pub.  L  95-524.  92  Stat. 

1909,  (29  U.S.C.  801  et  se?)) 

Signed  at  Washington,  D.C.,  this  19th  day 
of  January,  1981. 

Ray  Marshall, 

Secretary  of  Labor. 
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